
  

 

 

Clearly define your roles and responsibilities 
 

This case study illustrates how important it is to define the scope of work when 

you’re contracted to observe construction and how having a limited scope is not a 

defence.  

 

Situation 
 

An engineer was engaged by a client who was a developer to design and 'observe' 

the work involved in a large subdivision. There was no written contract. 

 

The work involved a widespread cut and fill operation, including excavating peat 

from a swamp and replacing it with engineered fill. The engineer was spending 

more time on the site than was agreed with the client. 

 

The engineer approached the client for an increase in fees to cover the extra work. 

The client refused, saying the engineer had not limited his scope of work in their 

original discussions. The engineer then refused to attend the site more than once 

a week. 

 

After the subdivision was complete, one of the houses settled. Forensic 

investigations showed that some of the peat had not been removed. The owner of 

the damaged house brought a court case against the developer, who then claimed 

against the engineer. The case went to trial. 

 

Outcome 
 

The court concluded that settlement had happened because peat had been left 

under the house. It ruled that the engineer was responsible under the contract to 

make sure that the sub excavation of the peat was done properly – even after 

being refused an increase in fees. 

 

The judge said “…..I think the only conclusion I can reach is that there was a duty 

to carry out general supervision of the work, with particular reference to matters 

of importance …..” 

 

The judge found the developer liable to the house owner, and the engineer liable 

to the developer. 



  

 

Lessons learned 
 

• If you’re engaged to ‘observe’ construction you should set out clearly, in 

writing, the scope of work you’ll perform. Be specific about the number 

and timing of inspections, and include contingency for extra inspections. 

• If you’re engaged to 'observe' you have a responsibility to be there when 

critical engineering decisions have to be made. You should say what the 

hold-point inspections are in your proposal, and make these a condition of 

signing off the work. Make sure the contractor knows what hold-point 

inspections you’ll carry out, eg "the sub-grade shall not be covered over 

until inspected and approved by the engineer". 

• If the contractor is performing badly, or there are unforeseen problems or 

is not notifying you of hold-point inspections, you need to let the client 

know. Advise them and follow up in writing about what could happen if 

your time on site is limited or you have not been notified of critical 

inspections. 

• If your contract contains no specific information about the situation you’re 

in, and the client is unsympathetic, then decide whether to continue or 

give the client notice that you want to end the contract. 

• Claiming you’re not being paid enough is not an excuse - if you’re going to 

limit your time on the project, you need to set this out clearly in a written 

contract. 

• If you decide not to end the contract, you need to make sure you have 

done sufficient observations so you have "reasonable grounds" for signing 

off the work. 


